
RECE\V'ED

APR' 6 1993

FEOE9Alca.wijN\CATl<*S~
(ffICt Of THE~ETARY

c

EX PARTE OR LATE FILED

FEDERAL COMMUNICATIONS COMMISSlfJOCKET FfLE COpy ORIGINAL
WASHINGTON I

APR , 3 1993 ttlmq'l."t ~ 6 / JH:~~~g
tN-9301273

Dear Chainnan Hollings:

-.......

OFFICE OF
THE CHAIRMAN

Honorable Ernest F. Hollings
Q1a.irman
Carmittee on Comrerce, Science, and Transportation
United States Senate
254 Russell Senate Office Building
Washington, D.C. 20510

....

Thank you for your letter regarding inplenentation of the rate regulation and
progranming access provisions of the cable Television COnsumer Protection and
Competition Act of 1992.

The 1992 cable Act ad:is new section 623 to the CCmnunications Act, which
provides for regulation of basic and cable progranming services. In· its
Report and Order and Further Notice Qf Proposed Rulemaking, adopted April I,
1993, the Coomission adopted regulations tQ :iIcplenent Section 623. The 1992
cable Act also adds new section 628 tQ the Ccmnuni.catiQns Act tQ prohibit
unfair or discriminatQry practices in the sale of video progranming. '!be
stated. intent Qf this provision is to foster the developnent of coopetition
to cable systems by increasing Qther nultichannel video progranming
distributQrs' access tQ programning. In its First Report and Order, also
adopted April I, 1993, the CCmnission adopted regulatiQns tQ inplerent
section 628. In both instances, the Catmission endeavored tQ fQllow the
plain language Qf the statute, as infQnted by the legislative histQry, and to
effectuate its reading Qf Congressional intent based on its own jucigelrent and
expertise, in light Qf all ccmnents received. -:

As you know, the CatmissiQn adopted. rate regulations fQr cable systems Qn
April I, 1993, which, as a first step, could nean tQtal savings to consumers
of about one billion dollars. The Conmission has developed a benchmark
formula for basic tier and cable progranming service rates that will enable
regulators to approximate what the ccxtpetitive rates should be for a 91veIl
cable system with- particular characteristics, and to require a
noncorrpetitive system -tQ reduce its rates to this level Qr by ten percent,
whichever is less. Thus, the formula addresses your concerns that rates be
set at coopetitive levels. The sarre benclunark will apply tQ both basic and
cable prograrnning services, also helping to alleviate your CQncern that
conStllters not pay more if operators split a fonrerly basic tier service into
a basic and cable prograrrming service tier. The benchmark fo:rmula applies to
rates as of Septerrber 30, 1992. Thus, increases occurring after the passage
of the Cable Act, but prior to the effective date of our rules are rolled
l:::;.ack, another regulatory action which should stem your concern regarding
p:>tentially evasive actions taken by operators prior to the effective date of
o:rr rules. Moreover, as required by the 1992 Cable Act, and as you suggest,
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the COrrmission has adopted standards for regulation of equipnent used with
basic cable and cable prograrrrning services based on the actual cost of such
equipnent. .

With respect to the program access provisions of Section 19 of the 1992 cable
Act, your letter states your belief that price differentials are~ ~

discriminatory unless they care within the allowances specified in Section
628 (c) (2) (B). The C<mnission conclUdes in the First Report and Order that
price discrimination will be deerred to occur if the difference in the prices
charged to carpeting distributors is not explained by the factors set forth
in the statute, which generally involve (1) cost differences at the wholesale
level in providing a program service to different distributors; (2) voltllle
differences; (3) differences in creditworthiness, financial stability and
character;- and (4) differences in the way the programning service is offered.
The Coomis~on concluded that these factors will pennit sufficient latitude
for legitimate and justifiable pricing practices conrnon to a dynamic and
carpetitive marketplace.

You also sutmit that no independent showing of harm is necessary in
discrimination cases. The C<mnission concludes in the First Report and Orrler
that cooplainants alleging violations of specific prohibitions of section 628
regarding discrimination, exclusive contracts or undue influence will not be
required to make a threshold shOwing of harm. The Carmission states its
belief that Congress has already detenm.ned that such violations result in
harm. The COrrmission also holds, however, that the plain language of the
statute requires cooplaints filed pursuant to the general prohibitions of
section 628 (b) regarding unspecified unfair practices Irn.lst demonstrate that
an alleged violation had the purpose or effect of hindering significantly or
preventing the corrplainant from providing prograrrming to subscribers or
consumers.

You additionally assert that Section 628 intends that after establishrrent of
a m;:i.mg facie case of discrimination by the cooplainant, the integrated
prograrnner~r cable operator has the burden of proof in defending its
actions. The First Report and Order adopts a streamlined corrplaint process.
The Ccmnission's rules will encourage prograrrrners to provide relevant
infonnation to distributors before a complaint is filed with the Comnission.
In the event that a prograrrrner declines to provide such infonnation, it will
be sufficient for a distributor to sutmit a sworn cooplaint alleging, based
upon infonnation and belief, that an i.npermissible price differential exists.
The burden will be placed on the progranmer to refute the charge by
presenting evidence of the actual price differential and its justifications
for that differential. The cooplaining distributor will then have an
opportunity to reply.

With respect to exclusive contracts, you contend that such contracts are not
pennitted by the statute except on a case-by-case finding by the Conmission
that a Particular contract is in the public interest, as defined by the
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statute. The First RePOrt and Order determines that exclusive arrangements
between vertically integrated prograITl'OOrs and cable operators in areas not
served by a cable operator are illegal and may not be justified under any
circumstances. The First Report and Order also holds that exclusive
contracts in areas served by cable (except those entered into prior to
June 1, 1990) may not be enforced unless the Comnission first detennines that
the contract serves the public interest. These determinations will be made
on a case-by-case basis, following the five public interest factors set out
in the statute.

The texts of these documents will be released shortly. I have enclosed
copies of news releases that include detailed sunmaries of these items.
Thank you for your interest in this matter.

-

Enclosures

JHHalprin: syj :prd:M1B
'I'yped:04/06/93

Sincerely,

r/"«.L~'
Janes H. Quello
Chairman
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March 19, 1993

The Honorable Jam.. Quello
Acting- Chairman
¥ederal Communications Commie.ion
1919 M Street, N.W.
WAshington, D.C. 20554

Dear Chairman QuelIo:

We are concerned that the Commission's proposals to
~plQmQnt the Cable Television Consumer Protection and
Competition Act of 1992 (P.L. 102-385) appear inconalatent
w~th the statute. We are particularly' concerned about the
FCC' II implementation of the rate regulation aDd ace••• to
programming provisions. Thea. provi.iona are .~••ntial to
the Act'. goals of consumer protectioa ~ eftcouraq-ment of
competition. The need for the pxcapt adoption of rules
con_i.tent with 'the letter and. .pirit of the Act i.
highlighted by recent actione of cable operators, action.
which are cauainv further harm to conaa.er. and 8eemed a~ed

atcircumventinq the Cable Act.

In considering the 1992 Cable Act, Congresa determined
that it wall,neeeseery to reimpo.e cable rate regul.tion to
remedy problems cauaed by the abaence of competition. It ia
therefore imperative that th. Cam.ission devote the resources
nec•••aryte carry out the conauaer pro~ectlon. mandated by
law. When the 1992 Act 1s iJRpl_ented, theprice8 that·
consumers pay for all tiers of cable .ervice should be driven
down to a reasenable level by full-scale competition or,
until competition develops, through regulation. Similarly,
price. fer cable installation and all equipment that may 1:>e
used to receive basic cable service (even if alao used for
other purpos.s) should be coat-baaed and provid.d en an
unbundled baai8.

It i8 essential to ensure that consumers pay no more fo~

cable programming split into two tier. (~, lLmited basic
and expanded ba.ic) than they would pay for the same .
proqrammlnq offered 1n a single basic tier. To achieve this
goal, the Act authori••• the Commie.ion to red.uce rate. when
cable operators retler their .ervices or when aubscribers are
subjected to unreasonable rat... Thus, although cable
operators around the country have been raislnq rates and
retiering in an apparent effort to evade the rate requlation
provisions of the Act, the FCC has the authority to roll back
~ate8 and. has the mandate to ensure that rates are
reasonable.
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We believe that the rea.onable/not unrea.onable rate test
for ba8ictier and cable proqramminq service. make. clear our
re.olve to eliminate all the monopolistic exces... from cable
operators' charg... This" requlatory standard must be applied'
caretully to emulate competitive market pricing.

\ The Act's t.pl...ntation schedul~ pre.en~. the Commis.1on
with a'formidable task•.However, the cable induatry'.
per.istence 1n ralsinq rate. to excessive levels durlnq
consideration and after enactment of the 1992 Act make. it
imperative that the Commi••ion act quickly to protect
consumers from price gouging.

In addition to protecting consumers through rate .
regulation in the absence of competition, Congre.s determined
that it was necessary to .ncourage the development of
competition to cable. The Act'. acc... to programming
provi.ions are de.igned to promote a fair and competitive
lIlultichannel video marketplace. Congre.. determined that a
competitive marketpl~c. WQuld help to make available diverae
80urces of in'fonnation ae affo~bl. price••

~he'FCC's Notice of proposed Rulemaking on the access to
proqramminq provisions, however, ..... to be inconsistent
with the clear intent of Congre•• a. expres.ed in the Act.
~e Notice •••k.comments on a n~r of approaches a~d

concepts which appear incompatible with the straightforward
mandate given to the Commi.slonby Congre.s. .

Congr•••· concluded that the cable televis10n induatry
dominates the.nation'. video market and, through
concentration and vertical integration, the industry hae
erected anticompetltive barriers to entry by new proqrammers
and distributors. The findinq8 of the Act .tate definitively
that a substantial governmental and Pirst Amendment interest
exist. in promoting the diver.ity of view. prOVided through
multiple media and new technologies. However, the Notice
imprope~ly qu••tiona these findlnqs and reopens issues which
the Actdispos!tively resolves.

For exampl., the Notice propos•• varying models for
determining justifiable and discriminatory price
differentials. One proposal sugqests a pure antitrust
analysis ot price di.crt.Inat1on, impo.1nqthe burden of
proof on complainants to demonstrate harm to the market.
Each of the models requires additional showing. ot proof in
clear contravention of the .~atute's plain languaqe.· Under
the. law, price differenc.a .re Dar .e diacrLminatory unless
the cable programmer can show that such differences meet one
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of the four .pecific exemptions sat out in the atatute
itself. Under the Act, attera complainant makea its prima
faci' ca." the burdan of proof lies with the vertically
integrated cable programmer or cabla operator that i. alleqad
to be in violation. The .tatute does not grant the
Commi••ion the di.cretion to choose any other method of
analysis of price discrimination or the ability to shift the
burden of proof to cable's potential competitors.

Another example of the Notice'. failure to recognize the
atatutory mandate i. the PeC'. proposal to create a sate
harbor _for exclusive contracts for new-,proqrammlnq. Under
the Act, the only instance in which an exclusive contract ia
permdtted 1. upon a Commi••ion tlnd1n9 that such an
arrangement in an area served by cable is in the public
inter••t, aa determined' by-factors .pecified in the atatute.
There i. no languaqe to 8uqqa.t that thi8 very limited
~xception pe~t. a blanket waiver of the atatute'a
requirement of & case-by-ca.. determination of the pub~ic

interest. In fact, 8uch a blanket waiver would unde~ne the
Act'. fundaJlltlntal 90al of Promot1D9 greater ava1labil!ty of
programming to mult~pl. video diatributor. and are -
Incon.i8~.n~ with the ineent of the Act.

The above examples are illu.trat!ve, not exhaustive.
The program acce.. provi.ions were .-eng the m08t intensely
examined and Vigorously-debated a.pecte of the Cable Act.
The resulting -directive. in the Act are clear.

Recentactione by 80me cable operators ••em to
demonstrate an intent to thwart the provision8 of the Act.
Therefore, your leadership at the Co..u.s8ion i8 needed now to
ensure that the letter and spirit of the law are followed_ and
the qoals of the Act to protect consumera and-encouraqe

,competition are fulfilled. We appreciate your att.ntionto
our concern••

~dl;2.~
JO C. DANFORTH>
Ranking Republican


